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CHAPTER 1 
INTRODUCTION 
Children's rights cannot be secured until some 
particular institution has recognized them and 
assumed responsibility for enforcing them. In 
the past, adult institutions have not performed 
this function partly • • • because it was thought 
children had few rights to secure. Unfortunately, 
the institutions designed specifically for chil­
dren also have failed to accomplish this aim, 
largely because they were established to safe­
guard interests, not to enforce rights, on the 
assumption that the former could be done without 
the latter. (Rodham, 1973, p. 506) 
Today rights for all children in public education are 
being questioned and interpreted often through litigation 
or judicial confrontation. The right to due process 
involving decisions affecting identification, evaluation, 
and placement in the public schools has perhaps had the 
greatest effect on the handicapped student. The handicapped 
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student's basic right to an education and appropriate 
legal processes has become increasingly challenged by the 
5th and 14th amendments to the United States Constitution. 
(Weintraub, 1977). As stated in the 14th amendment, which 
was made applicable to the States by the 5th amendment 
no state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens 
of the United States, nor shall any state deprive 
any person of life, liberty or property without due 
process of law. (Commanger, 1963, p. 501) 
The context of these amendments can be interpreted to mean 
that no handicapped child can be deprived of an education 
and the right to due process procedures. In previous years 
an untold number of handicapped children had been excluded 
from a public school education. Their handicapping condi­
tion denied them the access to a free, public education. 
Exclusion was often justified because of certain statutory 
provisions in some states. Local educational agencies were 
also willing to provide funding to parents for private 
educational programs. 
Litigation as well as federal and state legislation 
have allowed the public school system a way of determining 
whether a handicapped child is receiving an appropriate 
education. The due process hearing is in fact a forum for 
accountability. Is the local education association pro­
viding a free and appropriate education for the handicapped? 
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Inadequate procedures may be corrected through due process 
guarantees. 
The purpose of this research paper has been to deter­
mine the methods utilized in securing the basic rights 
of the handicapped child. Although the public school sys­
tem has been traditionally designated as the institution 
primarily responsible for securing children's rights, they 
have not always succeeded. The effect of legal advocacy 
and the inherent due process guarantees of the constitution 
have been reviewed in this research paper. The implications 
have revealed the right to protest for the handicapped stu­
dent any educational decision affecting his well being. 
The passage of PL 94-142 which specifically outlined 
advocacy procedures in securing the right of the handicapped 
has made the provision of a free appropriate education a 
matter of public policy. 
The scope of this paper has been to include advocacy 
efforts since 1970. The movement to provide equal educa­
tional opportunity for the handicapped has only gained 
momentum during the last decade. The right to an education 
movement for the handicapped has been challenged in the 
courts and by the legislators and school boards. Reference 
to decisions affecting the type of special education ser­
vices provided for the handicapped have been reviewed. A 
departure from this particular time element occurred with 
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the citation of the Brown decision in Brown vs. the Board 
of Education, (1955). This was necessary because of the 
precedent Brown established in affecting due process 
guarantees. 
The researcher has approached the topic under consid­
eration within the confines and understanding of the follow­
ing defined vocabulary. 
Advocacy Action: Advocacy action refers to the sup­
port and protection that is provided by various state and 
private organizations to ensure the legal rights and interests 
of the handicapped. 
Procedural due process: Due process established 
criteria which guarantees the right of the child or family 
to challenge public school decisions affecting identification, 
evaluation and placement of the handicapped children. 
Handicapped student: A handicapped student is de­
fined as any child who requires supportive services due 
to a mental, physical, or emotional disability. 
Identification: Identification refers to the 
criteria utilized in classifying individuals between the 
age of three and twenty-one as handicapped. Identification 
procedures include screening, referral and multidisciplinary 
methods. 
Evaluation: The evaluation process includes proce­
dures utilized in the determination of a handicapping 
condition, such as: validated tests administered by trained 
5
 
personnel; consideration of the child's basic handicap, 
including his social and cultural background; and re­
evaluation at least every three years by a multidisciplinary 
team. 
Placement: Decisions affecting the placement of the 
handicapped child are determined when all program alterna­
tives have been reviewed. Appropriate placement in the least 
restrictive environment will provide the solution to the 
best education .. (Wise. Dept. of Public Instruction, Chap. 
115, 1977). 
Hearing: The hearing is an adversary process and 
is a result of an impasse between the school and parents. 
The purpose of the hearing is to settle evolved disputes 
between the school and the parents or guardian (Department 
of Public Instruction, 1979). 
In summary, the identification, evaluation and place­
ment of the handicapped child in the public school system 
is influenced by due process requirements. During the last 
ten years litigation and court decisions have been instru­
mental in advocating for the handicapped the right to a 
free appropriate public school education. The vocabulary 
defined in this paper further conveys implications of the 
various principles of special education law. 
CHAPTER 2 
REVIEW OF LITERATURE 
Case law development has revolved around a nucleus 
of decisions designed to prevent inaccurate identification, 
discriminatory evaluation and inappropriate placement of 
handicapped children. Litigation has also attempted to 
safeguard the right to education for all handicapped stu­
dents. The confrontation between special education and 
the law has been examined by a review of pertinent legal 
decisions. 
The basis for most federal and state court decisions 
affecting handicapped children has been a reliance on the 
resolutions handed down in Brown vs. The Board of Education 
of Topeka, Kansas, 1954. In this landmark case, the Supreme 
Court determined that if and when a state provides public 
education, this education must be made available to all 
students on equal terms. The decisions handed down in 
Brown illustrate how the 14th amendment has become appli­
cable to the handicapped's right to a public education. The 
equal protection doctrine of this amendment secures the 
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right of all individuals to an equal education. Educa­
tional discrimination has become subject to interpreta­
tion of this amendment. Advocates of handicapped children, 
citing Brown, seek the redress that all handicapped chil­
dren be provided a public school education. If a state treats 
handicapped students differently or inappropriately places 
them in special education classes, equal protection of the 
law has been denied. I~mplementation of the Brown decision 
has resulted in the right of handicapped children to be 
admitted to school. It has affected decisions in support 
of free education, individual evaluation, and appropriate 
educational programs. Other cases will illustrate the 
claims that handicapped children, since 1954, have been 
denied equal protection of the law (Turnbull, 1978; Wein­
traub, 1977). 
The concept of equal educational opportunity defined 
in the Brown decision was expanded in the PARe Consent 
Agreement (1972). The new interpretation of equal educa­
tional opportunity became known as "equal access to differing 
resources for differing objectives." (Weintraub, 1972, p. 
1056) In 1971, the Pennsylvania Association for Retarded 
Children entered into a suit against the state of Pennsylvania 
for a failure to provide public education for all retarded 
children. This suit focused on the benefits of free access 
to public education for mentally retarded children. (Wein­
traub, 1977) Due process requirements were also established 
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in the PARe decision. A stipulation in this case deter­
mined that 
no child who is mentally retarded or thought to 
be mentally retarded can be assigned initially or 
re-assigned to either a regular or special education­
al status, or excluded from a public education with­
out a prior recorded hearing before a special hearing 
officer. (Abeson, 1975, p. 7)/, 
Due process guarantees were included as follows: any 
change of educational placement for a mentally retarded 
child can only occur after written notification to the 
parent or guardian. This notification should indicate 
defined educational procedures including testing sub­
stantiation and alternate educational opportunities. The 
parent or guardian has an opportunity for an impartial 
hearing including the right to be represented by counsel, 
be cross examined or bring witnesses. (Abeson, 1975) 
The rights of parents and children concerning the 
appropriateness of their educational assignments precedes 
from the decisions handed down in an interesting case, 
known as lvisonsin v. Constantino, 400 U. s. 433 (1971). 
The Wisconsin law which served as the basis for this litiga­
tion authorized sheriffs or local officials to post the 
name of any citizen who was found to be publicly drunk. 
9
 
Mrs. Constantino, who found her name posted, turned to the 
courts. "They can't do that at least unless first they 
give me notice and an opportunity to be heard." (Gi1heel, 1973, 
p. 605). The Wisconsin Court and Supreme Court agreed, 
indicating that whenever a label is attached to an individual, 
that person has the right to procedural due process guaran­
tees. These include both notification and an opportunity 
to be heard. The affect of this decision on the PARe 
case secured certain parental rights. Parents were entitled 
to notification and an opportunity to be heard, if and when 
their child's educational assignment was to be altered. 
Other guarantees included the re-evaluation of the child's 
assignment at least every two years. Associations such as 
the Pennsylvania Association for Retarded Children can 
provide parents or guardians with advocacy assistance in 
connection with the hearing should that become necessary. 
In ~lills v. The D. C. Board of Education (1972), a 
suit was filed to compel the school board to provide 
appropriate education for all handicapped children. ~lany 
children in need of special educational services were 
either denied admission or expelled from public schools. 
Alternate educational opportunities were not provided by 
the Washington D. C. Board of Education. (Abeson, 1975) 
Lack of funding was listed as the primary reason for a 
failure to provide these services. Following the decisions 
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handed down in the ~lills case, the board of education was 
requested to provide an appropriate education. In addition, 
the board was ordered to develop a local screening plan, 
including media identification. Parents of handicapped 
children were informed of their children's right to an 
education in an appropriate educational program. The 
judge further indicated that 
the inadequacies of the District of Columbia 
Public School system, whether occasioned by in­
sufficient funding or administrative inefficiency 
certainly cannot be permitted to bear more heavily 
on the exceptional or handicapped child then on the 
normal child. ('veintraub, 1977, pp. 43-44) 
Procedural safeguards affecting evaluation and 
placement were established in both the PARe and ~lills 
decision. Notification in writing must be made to the 
child's parent or guardian before an initial placement 
or educational re-evaluation. Alternative educational 
opportunities must be explored and testing substantiation 
required. Procedural due process guarantees included 
the right to an impartial hearing at a time and place 
convenient to the parent. The parent had the option of 
being represented by counsel, to cross-examine witnesses 
and have access to school records. Re-eva1uation procedures 
were also outlined in both cases. (Turnbull, 1978) 
11 
Public Law 
Public Law 93-380, the Education P~endment of 1974, l~as 
designed to require states to submit a plan providing 
for the education of the handicapped. Eligibility for 
federal funds depended upon the state adoption of procedure 
affecting due process rights by 1976. The methods utilized 
in specific state plans are to include: 
procedures for insuring that handicapped children 
and their parents or guardians are guaranteed pro­
cedural safeguards in decisions regarding identifi­
cation, evaluation, and educational placement of 
handicapped children; establish procedures to insure 
that, to the maximum extent appropriate, handi­
capped children, including children in public or 
private institutions or other care facilities, are 
educated with children who are not handicapped; and 
that special classes, separate schooling, or other 
removal of handicapped children from the regular 
education environment occurs only when the nature 
or severity of the handicap is such that education 
in regular classes with the use of supplementary 
aids and services cannot be achieved satisfactorily; 
and establish procedures to insure that testing 
and evaluation materials and procedures utilized 
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for the purposes of classification and placement 
of handicapped children will be selected and ad­
ministered so as not to be racially or culturally 
discriminatory. (Reed, 1979, p. 21) 
Section 612 (d) (13A) Provided specific guidelines 
affecting decisions in the identification, evaluation, and 
placement of handicapped children. The local or state 
education agency had to provide written notification of any 
change in educational placements. Upon request, parents 
or parent surrogates had the opportunity for an impartial 
hearing. School records affecting classification or place­
ment could be examined by the child's parent, guardian, 
or surrogate. 
Section 612 (d) (13B) outlined the due process pro­
cedures in determining the least restrictive alternative 
setting. Programming for handicapped children requires 
the school system to consider all program alternatives. 
Depending on the individual needs of the handicapped stu­
dent, a range of services need to be provided. A variety 
of options ranging from the self-contained special educa­
tion classroom to the mainstream in the regular class will 
provide a choice in determining the least restrictive educa­
tional setting. Inappropriate placement or programming was 
a violation of due process guarantees and a deprivation of 
individual liberty. Public Law 93-380 attempted to correct 
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any due process violations in the identification, evalua­
tion and placement of the handicapped child. (Aberson, 
1975) 
Public Lal~ 94-142 provided specific procedures and 
federal regulations affecting the handicapped child's right 
to an appropriate public education. State and local educa­
tion agencies were compelled to comply with specific 
procedural safeguards. Included within PL 94-142 
are the following listed sections as they relate to the 
protection of handicapped children, their parents or 
guardians. 
Section 1218.5 Handicapped Children: 
Handicapped children are those children who, because 
of a particular impairment, need special education or sup­
portive services. These include the deaf, deaf-blind, 
hard of hearing, mentally retarded, multihandicapped, 
orthopedic impaired, emotionally disturbed, specific learn­
ing disabled, speech impaired or visually handicapped. 
Section l2la.340-349 Individualized Education Pro­
grams: 
Any public agency or private school and facility 
must develop and implement an individualized education pro­
gram for every handicapped child. The IEP, or individualized 
educational program must be in effect at the beginning of 
each school year. ~leetings which are organized to review 
and revise the handicapped child's educational program need 
to be held on the anniversary date of the last rEP meeting. 
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Each meeting should include a representative of the public 
agency, the child's teacher, the parent or parents and 
the child, if appropriate. Parent notification should 
include the purpose, time and location of the meeting. 
The content of the individualized education program 
needs to include: a statement of the child's present level 
of achievement, annual goals including short term objectives, 
specific special educational services, date for the 
initiation of services, evaluation techniques and a deter­
mination of an achievement of instructional goals. The 
public agency and the teacher is not held accountable if 
the child does not progress at a specified rate. 
Section l21a.503 Independent Educational Evaluation: 
Parents have the right to obtain an independent 
educational evaluation. The public agency must provide the 
parents \vith information on the availability of independent 
evaluations. If the parent disagrees with the public 
agency's evaluation, an independent evaluation must be 
provided to the parents at public expense. 
Section 12la.504 Prior Notice-Parent Consent: 
Written notification must be provided to the parent 
before the public agency can initiate the following: 
initial identification, evaluation or placement; or a 
change in the identification, evaluation or placement of 
the child. Parental consent must be obtained prior to any 
initial evaluation or placement. 
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Section 121a.505 Content of Notice: 
Notification must include an explanation of all the 
procedural safeguards available to the parents: A 
description of any proposals or options initiated or rejected 
by the public education agency; and a description of evalua­
tion procedures including tests used as a basis for the 
proposal or rejection. Notification must be made in the 
native language of the parents including a description of 
any proposed actions. 
Section 12la.5l4 Surrogate Parents: 
The state education agency must provide parent 
surrogates if the child is a ward of the state or if the 
parents are unknown. Parent surrogates must be carefully 
selected to avoid a conflict of interests and to insure the 
child's rights to an appropriate education. The parent 
surrogate may represent the child in all areas relating 
to the identification, evaluation and placement in the 
public school system. 
Section 12la.532 Evaluation Procedures: 
Evaluation procedures must occur in the native 
language of the child. All independent evaluations must 
be validated for the specific purpose for which they are 
used as determined by a qualified examiner. Evaluation 
materials must be designed to assess specific areas of edu­
cational need and accurately reveal the child's aptitude 
and achievement level. No single criteria should be utilized 
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in the determination of an appropriate educational program. 
The evaluation should be made by a multidisciplinary team 
assessing the child in all areas of a suspected disability. 
Section 121a.533 Placement Procedures: 
Placement decisions need to be made after the inter­
pretation of a variety of sources: achievement and 
aptitude tests; teacher recommendations; physical condition 
of the child; and, cultural and social backgrounds. 
I<nowledgeable individuals need to determine all placement 
options including consideration in the least restrictive 
environment. ~1ultisource recomnlendations need to be evalu­
ated by the public agency before a placement decision is 
made. 
Section 121a.534 Re-evaluation 
The state and local education agency must review 
each handicapped child's individualized educational 
program every three years. 
Section 121a.550-55l Least Restrictive Environmen~: 
Every state educational agency shall insure that 
'vhenever possible, handicapped children are educated with 
the non-handicapped. If and when the education of the 
handicapped in the regular class with the use of supplemen­
tary aids cannot be achieved, special classes then need to 
be established. A continuum of alternative placements 
needs to be available to fit the requirements of the handi­
capped child. These include the regular classroom, special 
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classes and schools, home instruction and instruction in 
hospitals and institutions. Provisions for supplementary 
services such as the resource room or itinerant instruc­
tions should exist in conjunction with the regular c1ass­
room. 
Section 121a.552 Placements: 
Every handicapped child's placement needs to be 
determined annually. This should be accomplished by the 
individualized educational program. Various educational 
alternatives should be available in determining the least 
restrictive environment selection. 
Section l21a.56l Notice to Parents: 
Any notification issued by the state educational 
agency should be made in the native language of the specified 
population groups within the state. Provision of a descrip­
tion of the children on whom information is maintained 
and the methods utilized by the state in gathering this 
information needs to be made available to the parents. The 
rights of parents and their children must be considered in 
obtaining information in accordance with the Family Educa­
tion Rights and Privacy Act of 1974. 
Section l21a.562 and 567 Access Rights: 
Parents are permitted to examine any educational 
records maintained by the local educational agency. Ex­
planations and interpretations of pertinent records may 
need to be provided by the local agency. Parents are 
entitled to request an amendment of any educational record 
they believe to be misleading or inaccurate. 
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Section 12la.568 and 569 Opportunity for a Hearipg: 
Information challenged in educational records may be 
subject to a hearing. If as a result of this hearing, the 
agency decides that the information is inaccurate or is a 
violation of the right to privacy, it shall be amended. 
Section 12la.57l Consent: 
Parental consent is a prerequisite to the disclosure 
of any information other than to officials of a particular 
agency. (Reed, 1979) 
According to the Education for All Handicapped 
Children Act, parents of handicapped children have the 
following described rights: 
1.	 to notification prior to any proposed change in 
the identification, evaluation or placement of 
their children; 
2.	 to the option of participating in the initiation 
or change of their chi1d t s identification, 
evaluation, or placement. 
3.	 to request that meetings conducted in the parents' 
primary language be held in a mutually agreed 
upon time and place; 
4.	 to give written consent before the commencement 
of a formal evaluation; 
5.	 to request an independent evaluation of their 
child; 
6.	 to receive an explanation of procedural safe­
guards including the right to appeal any educa­
tional decisions; 
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7. to review educational records and challenge 
any	 inaccurate information; 
8.	 to request a hearing on any action that would 
initiate or change the identification, evaluation 
or placement of their child; 
9.	 to request a copy of any information found in 
their child's educational record. 
Wisconsin Statutes 115 
Wisconsin Statutes, 115, indicate a range of 
activities and processes in which local education agencies 
must implement specific requirements. Examined in this 
paper are a list of special education program components 
mandated by Chapter 115. 
1.	 Screening and referral 
2.	 ~1-Team and placement procedures 
3.	 Least restrictive environment 
4.	 Supportive services 
5.	 Confidentiality of records 
6.	 Development and implementation of the IEP 
(Individual Education Plan) 
7.	 Due process procedures. 
PI 11.02 Screening and Referral 
The local educational agency should have a specific 
program for screening all children upon entry to school. 
Public media techniques can be used to inform parents 
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about the screening program in process. Specific proce­
dures must distinguish between exceptional education 
needs and non handicapping educational needs. Formulation 
of a procedure informing the parents in writing of any 
referral made by either an in-school or outside referrant 
is a necessary aspect of Section PI 11.02. In addition, 
inservice programs available to certified district employees 
will familiarize personnel with behavioral descriptives 
indicating a possible exceptional educational need. 
PI 11.03, PI 11.32 M-Team and Placement Procedures 
~1-Team procedures will indicate if the child has a 
mental, learning, emotional or physical disability. 
\iritten parental consent should be obtained prior to the 
M-Team process. M-Team composition includes two members 
who are competent in the assessment and programming of 
the particular exceptional educational need being evaluated. 
Parents are given the opportunity to bring an advisor to 
the M-Team meeting. 
Parents also have the right to examine any relevant 
records affecting identification, evaluation or placement 
of the child. The M-Team evaluation process should in­
clude: a documentation of referral sources; report of the 
child's educational performance; a description of previous 
interventions; social, emotional, or behavioral factors; 
and the age of onset of identifiable conditions. Included 
within the M-Team's educational plan are the following 
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considerations: a statement of the child's needJs; 
academic and/or behavioral interventions; and supportive 
and relative services. A copy of the M-Team plan as well 
as placement considerations should be provided to the 
parents. Prior to a determination of any placement deci­
sion, specific objectives need to be evaluated. These 
include: the type, level and location of the program; 
specific personnel involved; a statement regarding the pro­
jected date of enrollment; and an enumeration of special 
and regular education responsibilities. Placement proce­
dures must be reviewed periodically and at least annually. 
PI 11.34, PI 11.21, PI 11.27 
Education Program and Least Restrictive Environment 
The local educational agency must determine eligibil­
ity criteria for the identification of children with 
exceptional educational needs, which conforms to the state 
education agencies minimum requirements. A written 
description of the following handicapping conditions 
should be consistent throughout the state: physical; mental 
retardation; hearing or visual impairment; speech or 
language; emotional disturbance; learning disability or 
pregnancy. It is the responsibility of the local education 
agency to provide a continuum of services to the handi­
capping population in the public schools. These include: 
a regular education program with modifications; special 
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education; consultative services; resource room; inte­
grated progr~m; self contained classroom; homebound instruc­
tion; pre-school program; adult education; or a residential 
program. 
PI 11.19 Supportive Services 
It is the responsibility of the local school district 
to develop a plan for the provision of physical and occupa­
tional therapy. ~ledical recommendation is a prerequisite 
in determining eligibility criteria for this particular 
type of therapy. The supportive and relative services 
recommended by the ~l-Team should relate to the objectives 
specified in the child's individual education plan. 
Suggested consultant service membership should include the 
following: school psychologist; speech pathologist; 
social worker; school nurse; physical therapist; occupa­
tional therapist; and guidance personnel. 
PI 11.05 Records 
Rules and regulations affecting the confidentiality 
of pupil records are to be followed by the local multi­
disciplinary teams. Parents are encouraged to provide 
written consent making their child's records available 
to the Division for Handicapped Children. Local school 
districts shall maintain as part of the child's record the 
following components: parental consent for subsequent 
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district action; findings and recommendations of the ~1­
Team; placement decisions; individual education plan; 
health data including medical history, medical verifica­
tion and evaluations; and individual pupil records, 
consisting of academic school achievement and standardized 
test results. 
PI 11.33 Individual Education Plan 
The individual education plan (rEP) should be 
developed in an IEP conference prior to the beginning of 
the school year for continuing students or within six 
weeks of placement for new students. The parent and/or 
child can participate in the development of the IEP. It is 
the responsibility of the program designee or the special 
education director to ensure the adequate development of the 
IEP, including systematic follow-up and monitoring. A copy 
of the rEP should be accessible to professional staff who 
provide a special program to the child. The rEP must be 
revised periodically but not less then annually. The IEP 
should include the following: present levels of achieve­
ment; annual long and short term objectives; performance 
criteria; method of measurement; specific educational and 
supportive services; estimate of time in special and regular 
education; specific anticipated interventions; and procedures 
for end of the year evaluations. 
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PI 11.06 Due Process 
The due process component ensures that parents have 
the right to request a hearing relevant to the following 
issues: appropriate special education placement; non­
placement; and removal from special education or placement 
in a program which does not meet the child's exceptional 
educational needs. Provisions to hold a hearing must 
be made within 60 days of the receipt of a written request. 
The time and place of the hearing mutually agreed upon by 
both participants must be specified 30 days prior to its 
commencement. Recommendations of the hearing officer and 
the board's decisions may be appealed by the parents. 
Inclusive within \visconsin Statutes Appendix Rules, is the 
provision that parents must be informed in writing that they 
have the following rights: to bring counsel; to examine 
school records; to request that certain school personnel 
be included in the hearing; to select a public or private 
hearing; and to introduce findings from independent evalua­
tions. (A Special Educational Program Review Guide, 1977­
1978) 
In summary, a review of the special education 
components of this law include the following parental or 
guardian rights: 
1.	 Parents may request the initiation of screening 
procedures prior to the time the child enters 
school. 
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2.	 Parents may refer their own child, or if the 
referral is district initiated, the parent is 
entitled to notification. 
3.	 Parental acceptance must be made prior to the 
commencement of the M-Team process. 
4.	 A scheduled conference should be held allowing 
parents to become actively involved with the 
~1-Team. 
5.	 Parents can request an advocate throughout the 
evaluation process. 
6.	 M-Team findings of fact must be made available 
to the parent. 
7.	 Placement decisions should be communicated to 
the parents within 90 days of a referral. 
8.	 Parents can appeal placement decisions within 
four months. 
9.	 Parents may participate in the IEP (Individual 
Education Plan) usually through a conference. 
Wisconsin Statutes, 115, became effective on 
August 9, 1973. The purpose of these statutes is to pro­
vide educational benefits without charge to those children 
with exceptional educational needs. The major emphasis of 
these statutes has been the development of appropriate 
individualized instruction for handicapped children. The 
broad range of program alternatives made available to these 
26 
children is based upon the principle of the least 
restrictive alternative and accommodation in the main­
stream. As stated by the legislature, the policy of the 
State of Wisconsin continues to be: 
to ensure that each child who has exceptional educa­
tional needs is provided with the opportunity to 
receive a special education at public expense 
suited to his individual needs. To obtain this end, 
the legislature recognizes the necessity for a 
flexible program of special education and for fre­
quent re-evaluation of the needs, capabilities, 
and progress of a child with exceptional educational 
needs. The legislature also recognizes that it is 
the responsibility of the school district in which a 
child with exceptional educational needs resides to 
ensure that the child is able to receive an educa­
tion at public expense which is tailored to his needs 
and capabilities. Special assistance, services, 
classes or centers shall be provided whenever 
necessary. (Chapter 89, Section 2 & 3, p. 1) 
Wisconsin Statutes, 115, have defined eligibility 
requirements to include all handicapped children as well 
as extending programs to younger and older children. 
Definite due process procedures have been established 
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including the legal machinery to penalize local school 
districts who are not in compliance with the law. Imple­
mentation of Chapter 115 includes: continuous consultation 
between the Department of Public Instruction and the local 
school districts; a process for the continuous definition 
of various program types necessary to ensure appropriate 
special education services; and programs for the recruit­
ment and inservice training of personnel in special 
education. 
Hearing Process 
The revision of Subchapter IV, Chapter 115 of the 
Wisconsin Statutes and the passage of PL 94-142 has allowed 
parents to become involved in decisions affecting special 
eucation for their children. Decisions affecting the 
provision of a free and appropriate public education in­
cluding the identification, evaluation and placement of 
the handicapped child may be challenged through the due 
process hearing. Conflicts developing between the school 
representative and the parent/guardian, or parent surrogate 
of the handicapped individual may be resolved during the 
hearing process. Federal law and state statutes have 
guaranteed due process rights for the handicapped. These 
include: parental notification; guarantees to examine 
records; the appointment of an impartial hearing officer; 
the right to be accompanied and advised by counsel; 
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present evidence; and to cross-examine and introduce 
witnesses. Upon request a written record of the hearing 
will be provided to the appropriate individual. Appeals 
to the state education agency may be made within three 
days of tl~e conclusion of the 11earing. 
Public Law 94-142 and Subchapter 115.81 provide 
particular definitions indicating a violation of due process 
guarantees resulting in a parental request for a hearing. 
These may include: identification inadequacies which might 
result in the labeling of the individual as either hand-
capped or non-handicapped; or, evaluation infringements 
which might include inappropriate assessment procedures. 
For example, did the assessment occur in the native 
language of the child? Did the child receive an individual 
evaluation in \~~ich the parents had an opportunity to 
review and accept or reject any placement decisions affect­
ing the educational program of the handicapped? The parents 
may request a hearing if the child is being denied a free, 
appropriate public education. For instance, placement in a 
private school setting by the school district is a denial of 
the child's basic right to a public school education. Wisconsin 
Statute 115.8 defines the following educational actions 
by the local school district as a basis for a hearing: 
the child's inappropriate placement in a program; r~10val 
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from a program or denial of an educational placement for 
any student may be subject to an appeal. Public Law 94-142 
and Subchapter 115.81 identify the basis for a parental 
appeal. The appeal will then serve as the grounds for a 
hearing lvhich must be conducted within 60 days. 
Preparation for the hearing by both the parents and 
representatives of the school district is a necessary as­
pect of resolving the impasse between the two parties. 
Parents may seek advocacy action in developing a plan for 
presentation of their case. Decisions determining the type 
of evidence and the use of witnesses and testimony need 
to be resolved. Access to their child's school records, 
including any evaluations~-medical or psychological--need 
to be examined. Evidence such as the above examples might 
provide support for the appeal. The parents must make the 
decision if the hearing is to be an open public hearing 
or a closed hearing. This determination will influence 
the type of testimony utilized at the hearing. For in­
stance, in a closed hearing only those witnesses who have a 
direct affect on the case will be allowed to present testi­
mony. 
School district preparation includes the selection of 
an impartial hearing officer including the determination 
of a date and place for the hearing convenient to the 
parents. During the hearing, it is the responsibility of 
30
 
the school district to supply a transcript of the proceed­
ings either by electronic methods or through the employment 
of a stenographer. Planning for presentation of the school 
district case includes the following considerations: 
representation should consist of an attorney, school 
personnel, or experts in a particular field; the testimony 
of witnesses should be reviewed anticipating the opposi­
tion's arguments; and cross-examination techniques need 
to be developed. It is the responsibility of the hearing 
officer to become acquainted with the issue in question. 
The hearing officer needs to review existing federal, state 
and local laws; understand the district's methods in 
providing special education services; and become acquainted 
with appeal procedures at both the local and state level. 
Hearing officers need to be trained in dealing with the 
following issues; ma~y of these could overlap in one hearing: 
(1) adequacy of notice, which in a typical case might be 
required five times during the first year; (2) failure to 
identify or evaluate; (3) appropriate placement within the 
public school system or a private facility; (4) provision 
of related services; (5) payment of parent-obtained indepen­
dent evaluations; (6) district proceedings in obtaining 
an initial evaluation or placement in the absence of 
parental approval. 
Procedures utilized in conducting the hearing should 
be supplied to both parties of the dispute, ten days prior 
to the hearing. Prehearing orientation includes a review 
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of established procedures or an outlined statement of the 
hearing. Identification and clarification of the areas of 
disagreement may also be discussed. All participants should 
be introduced including their name, title and address. A 
formal statement by the hearing officer determines the 
commencement of the hearing. Each party to the dispute will 
identify themselves and only one individual may speak on 
behalf of each party. Determination of an open or 
closed hearing is decided by questioning the parent repre­
sentative. The school district's opening statement pre­
sents the appropriateness of the activities of the district 
against which the parents have filed a complaint. The 
parent representative, in their opening statement, will 
reveal their position and general approach utilized 
in the hearing. Documentation of the district's proposed 
action will be provided as evidence and entered into as 
exhibits. Evidence is admissable if it relates to the 
contested action of the school board and if access to it 
prior to the hearing has been made available to the parents. 
Witnesses, under oath, may be called upon by the school 
district to present verbal testimony. The parent represen­
tative has the right to cross-examine any witnesses. 
Upon the conclusion of the school district case, 
the parent representative will be requested to make their 
presentation. In addition to evidence in support of their 
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position, rebuttal evidence and testimony pertaining to 
the school district's presentation should be presented. 
Rebuttal evidence restricted to topics introduced by the 
parent representative may be presented by the school dis­
trict. 
The hearing will conclude with a closing statement 
by both the school district and parent representative. 
The hearing officer's report should be presented prior to 
the date established by the local or state school district. 
The decision as determined by the hearing officer in this 
report will be substantiated by evidence presented at the 
hearing as reflected in the exhibits and official tran~ 
scripts. An enumeration of the following points will be 
contained in the written decision: a summary of the 
dispute; the school district position; the position of the 
parents; the legal position as it relates to the particular 
case; and the findings of fact as established by substan­
tiated evidence. 
The school district and the parent have the right to 
accept the decision of the hearing officer or file an 
appeal requesting a review of the decision. A formal 
application of appeal must follow specific state and local 
guidelines. (The IIearing Process, 1979) 
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~urrent Litigation 
Legal requirements governing educational services 
for a particular class of handicapped, the learning dis­
abled, have changed dramatically during the last year. 
A legal citation decided in a United States District Court, 
Eastern District of New York, will have an affect on the 
identification and placement of this particular group of 
children. A class action suit brought by eighteen handi­
capped children and their parents was based primarily on 
federal statutory and constitutional grounds. New York's 
Commissioner of Education was challenged on the following 
grounds: promulgation of a regulation requiring learning 
disabled children to exhibit a 50% or more discrepancy 
between intellectual ability and actual achievement; re­
moval of all residential schools from an approved list, 
thus eliminating residential treatment as an alternate 
placement; and the issuance of a memorandum indicating 
school districts would be subject to an annual site visita­
tion if children in excess of 2% were classified as learn­
ing disabled. 
The plaintiffs contended that the above actions 
violated federal statutory decisions determined in the 
Rehabilitation Act of 1973 and the Education of All 
Handicapped Children Act of 1975. The Rehabilitation Act 
prohibited discrimination against the handicapped in 
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programs receiving federal financial assistance. The 
Education for All Handicapped Children Act provided for 
the adoption of a federal-state program and expanded 
federal funding to secure a free appropriate public 
education for all handicapped children. 
Both statutes established the same regulatory require­
ments: handicapped persons are entitled to free appropriate 
public education; the education of handicapped children 
should occur witll non-handicapped children whenever 
appropriate; educational agencies are responsible for 
locating and identifying all unserved handicapped children; 
evaluation procedures should be improved to avoid mis­
classification of students; and procedural safeguards need 
to be established. 
A sunmlary of the plaintiffs' arguments contained 
the following assumptions: the 50% discrepancy requirement 
violated the statutory requirement that all handicapped 
children be identified and evaluated. As a result of this 
rule, New York classified as learning disabled only .67% 
of the school age population. The elimination of residen­
tial placements, as explained in this particular case, 
secured the belief that a learning disability is a mild 
handicapping condition which does not require residential 
treatment. However, this was found to be directly in 
violation of public statutes because the public agency 
will not be providing a continuum of services. The site 
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of visitation provision affected the willingness of school 
personnel to provide all eligible learning disabled chil­
dren with a free appropriate public education. 
The court's decision reflected the following 
consideration on each of the regulations ulposed by New 
Yorkts Comnlissioner of Education. The 50% discrepancy 
rule was prohibited because of its interference with the 
identification of learning disabled children. Fifty percent 
was not an accurate criteria in diagnosing learning dis­
abled children. The court noted that current testing 
techniques were not completely adequate. It is e)~remely 
difficult to translate evaluative procedures into a 50% 
discrepancy cut-off. The court further determined that 
residential placement must be an option for the learning 
disabled. The availability of residential placement was 
not inconsistent with the mainstream principle of the least 
restrictive environment. As stated in the Rehabilitation 
Act, 
if placement in a public or private residential 
program is necessary to provide a free appropriate 
public education to a handicapped person because 
of his or her handicap, the program, including non­
medical care, room and board, shall be provided at 
no cost to the person or his or her parents or 
guardian. (Education for the Handicapped Law Report, 
1980, p. 682) 
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In the instance of the site inspection provision, 
the court concluded that children have not been mis­
classified. The provision was adopted to monitor school 
district compliance against inaccurate evaluation and 
diagnoses. Its intent was not to l~lit the number of 
children classified as learning disabled. 
In summary and for the foregoing reasons, the New 
York Commissioner of Education was enjoined to abide with 
the following stipuations: 
1.	 The 50% discrepancy rule and the elimination of 
residential schools violated federal law. 
2.	 The individual plaintiffs in this class action 
suit were entitled to a re-evaluation of their 
classification and educational placement. 
3.	 A copy of the court order was to be provided to 
the local school districts; they in turn would 
inform parents of all children who had sought 
classification and placement during the last 
year of the court l s order. (Education for the 
Handicapped Law Report, 1980) 
CHAPTER 3 
SU~jllfi.RY A~f.J CONCLUSIONS 
As described in this paper, many sources of law 
have affected the services provided to the handicapped. 
The right to an appropriate public education for all 
children was provided by the due process clause of the 14th 
Amendment. Initially, due process rights only included 
parental notification prior to any educational placement 
and the opportunity for a hearing. Due process require­
ments were later expanded to include the least restrictive 
alternative. Placement decisions exemplified in both PL 
94--1t~2 and \visconsin Statutes 115 must be made in conform­
ing with the least restrictive environment setting. 
The realization that all children could benefit from 
an education was challenged in the courts throughout the 
1970's. Federal court decisions in both the Pennsylvania 
and ~-lil1s case determinecl that handicapped children ,,,ere 
entitled to equal protection of the law and as such could 
not be deprived of a free appropriate public school educa­
tion. The equal protection efforts of the courts resulted 
in the enactment of Chapter 89, Statute 115, by the 
;'lisconsin legislature in 1973. 
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The federal government developed standards for the 
treatment of handicapped children in the Education Amend­
ments and the Education for All Handicapped Children Act. 
The Education Amendments of 1974, PL 93-380 focused on the 
programming of handicapped children. Eligibility for federal 
funds forced states to develop their o,vn plans for program 
options, utilizing the least restrictive alternative. In 
1visconsin, however, Chapter 89 was in effect prior to the 
1974 Education }~lendments. 
Perhaps th~ most important educational legislation 
was enacted in 1975. PL 94-142 assured handicapped chil­
dren that they could not be excluded from federally funded 
school programs. The principle method of securing this 
goal was the implementation of the IEP (Individual Education 
Plan). An appropriate education as specified by the require­
ments of PL 94-142 included non-discriminatory evaluations, 
least restrictive placement, due process guarantees, and 
parental participation. 
Although legal requirements affecting education for 
the handicapped have changed dramatically during the last 
decade, future litigation as well as public acceptance of 
the law's implications is necessary. Laws aimed at elimi­
nating discrll1inatory evaluations and placements might well 
be a basis for future court decisions. The inadequate and 
inaccurate interpretation of test results often contributes 
to the particular problem. Testing procedures which are 
sometimes standardized on white native born Americans rely 
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heavily on verbal skills or cultural bias. Then too, many 
standardized tests are poorly normed and unreliable in 
determining a particular handicapping condition. Because 
many tests also rely heavily on reading they become in 
some instances unsuited for the population for which they 
\-Jere designed. 
Although regulations under both federal and state law 
provide for the implementation of a free appropriate educa­
tion, few standards have been developed to define an appro­
priate education. Educators have become virtually un­
accountable and, often, special classes are understaffed 
or taught by uncertified personnel. Judgments determining 
the application of an appropriate education will no doubt 
be made. Educators l\Till become accountable for their efforts 
in securing all the necessary services in providing an 
appropriate education. 
In the future it appears likely that the least 
restrictive principle lviII conle under close scrutiny. 
Definitions of nornlalization lvill be revie\ved by tI1.e courts. 
Because normalization ~lplies the integration, not segrega­
tion, of the handicapped in the mainstream, self contained 
classrooms might become restrictive. In the public schools 
today, not all handicapped children are integrated into the 
regular classroom. ~1ainstream placement occurs most often 
for the mild learning disabled and some mentally retarded 
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cl'lildren. Progranls for these cllildren in the regular 
classroom are often unmodified. The least restrictive 
environment was provided by the public schools without 
any effort to inlplement special services. TIle regular 
classroom teacher was often unprepared and unwilling to 
accept the special child in the classroom. Primary objec­
tions stemmed from a lack of professional training and a 
lack of knowledge of the child's handicapping condition. 
The Individual Educational Plan (IEP) was not utilized by 
fllOst regular classroonl teachers. ~'iore often than not, the 
regular education teacher did not participate in the develop­
ment of the rEP throughout the child's education. High 
school requirements, such as competency testing and regula­
tions determining the establishment of certain minimwn 
criteria, have prohibited many handicapped children from 
receiving a diploma. The public school system, in many 
instances, has not met the individual needs of the handi­
capped child. 
The hearing process has become a forum where parents 
and children may secure their rights and question the 
quality of progrMls offered by the public school system. 
The hearing of the future might well include attempts by 
professionals--the teacher, school psychologist or adminis­
trator--to secure the rights of the people they serve. The 
schools themselves might find it necessary to call for a 
hearing when the child's parent or representative refuses 
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to allow the necessary consent. Hearings have become 
traditionally parent initiated; school determined due process 
hearings could become the mark of the future. 
Federal legislation and litigation have become the 
basis for a public backlash. ~iany parents feel that funds 
expended on the handicapped population is not in propor­
tion to ,~hat is provided the normal child. However, unless 
the handicapped individual is provided with equal access 
to educational opportunity, tax supported programs will 
continue for the rest of that individual's life. Court 
battles and legislation have forced a change of behavior 
on the part of the non-handicapped population in today's 
society. Non-segregated school programs, curriculum 
modifications, and building alterations have made the 
inclusion of the handicapped with the non-handicapped a 
physical reality. 
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